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SUMMARY

The Commission's E-911 cost recovery rules are appropriate and should be
maintained. The rules give carriers and PSAPs incentive to work together to craft and advocate
mutually beneficial Phase I cost recovery mechanisms before state legislatures, and to cooperate
in Phase I deployment efforts. Eliminating the cost recovery requirement will undermine the
significant progress carriers and PSAPs have made toward Phase I implementation.

The limited availability of Phase I services to consumers in some areas does not
indicate that the Phase I cost recovery rules have failed; rather, it oversimplifies the E-911
implementation process. Legislative, contractual negotiation, and cooperative technical and
administrative efforts are necessarily time consuming. Carriers and PSAPs have had a "learning
curve" to overcome in Phase I implementation. A "bill and keep" approach would undermine
necessary cooperative efforts and hinder the widespread deployment ofPhase I service. Also,
arguments such as those advocated in Washington State -- that carriers may be required to
implement ANI without cost recovery -- should be rej ected outright. Eliminating carrier cost
recovery in favor of"bill and keep" does not eliminate funding needs, and will create uncertainty
for PSAPs and carriers; it will also undermine Phase I efforts to date.

In the states that have met the E-911 prerequisites, AirTouch has made significant
progress in Phase I implementation. Even in jurisdictions with decentralized cost recovery
administrative plans, AirTouch has made significant progress in deploying Phase I service.
Unnecessary delays have occurred in jurisdictions which have attempted to impose Phase I
transmission technologies. In all cases, AirTouch has actively worked to implement Phase I
solutions where requested.

The Commission should clarify that carriers, not PSAPs, may choose their own
Phase I technology solution and vendor. The Commission appropriately concluded that carriers'
desire for a systemwide solution for reasons of cost efficiency and effectiveness is reasonable.
Deployment and testing have demonstrated that multiple solutions with multiple carriers are
feasible. Concerns for "gold plating" are unfounded; carriers have incentive to implement cost­
effective, reliable, systemwide solutions; concerns for carrier costs are generally resolved while
negotiating and administering a cost recovery mechanism.

Finally, the Commission should facilitate collaboration between carriers and
PSAPs by addressing antitrust and confidentiality concerns that have arisen. The Commission
should address antitrust concerns to the extent possible through its authority over mobile service
spectrum. The Commission should also clarify that "reasonable and lawful" cost recovery
mechanisms do not require public disclosure ofproprietary cost and technical data. This will
expedite Phase I negotiations by facilitating nondisclosure agreements between carriers and state
and local government entities.



11

TABLE OF CONTENTS

SUMMARY .

BACKGROUND/INTRODUCTION 2

DISCUSSION 4

1. PHASE I IMPLEMENTATION IS PROGRESSING WHERE STATES HAVE
MET THE E-911 COST RECOVERY AND PSAP CAPABILITY
CONDITIONS 4

A. Phase I Implementation -- An Overview 4

1. Deriving a Cost Recovery Mechanism Necessarily Requires
Negotiation and Legislative Action 6

2. Phase I Implementation Also Necessarily Requires Resolution of
Contracting and Administrative Matters to Implement Cost
Recovery and Deploy Phase I Technology 8

B. Where States Have Met the E-911 Requirements, AirTouch Has Made
Significant Progress in Phase I Implementation 10

1. Phase I Implementation In Colorado and Georgia Demonstrates
that the Commission's Rules Work Even When a State's Cost
Recovery Mechanism Has Serious Inefficiencies 11

2. Oregon and Indiana Demonstrate that Phase I Implementation Will
be Most Successful When Characterized by Cost Recovery,
Liability and Centralized Administration 12

3. State or PSAP Efforts to Impose Technology Choices on Carriers
Hinders Phase I Deployment 13

C. The Commission Should Generally Leave its Phase I Rules Intact, with
Some Important Specific Clarifications 15

1. The Commission Should Not Eliminate the E911 Cost Recovery
Requirement for Phase I 15

2. The Commission Should Clarify that Carriers -- not PSAPs -- May
Choose Their Own Phase I Technology Solution and Vendor 18



iii

3. The Commission Should Facilitate Collaboration by Addressing
Antitrust and Confidentiality Concerns that Have Arisen Between
Carriers and PSAPs 20



Before the
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Washington, D.C. 20554

In the Matter of )
)

Revision of the Commission's Rules to Ensure )
Compatibility with Enhanced 911 Emergency )
Calling Systems )

To: Chief, Wireless Telecommunications Bureau

CC Docket No. 94-102

COMMENTS OF AIRTOUCH COMMUNICATIONS, INC.

AirTouch Communications, Inc. ("AirTouch")! hereby files comments in

response to the Wireless Telecommunications Bureau's Public Notice of August 16, 1999,

seeking public comment on the Report of CTIA, PCIA, APCD, NENA, and NASNA (the

"Report") advising the Commission on issues concerning the status of "Phase I" wireless

enhanced 911 ("E-911") service.2 AirTouch has been actively involved in Phase I deployment

and has worked closely with state and local legislators and officials and vendors to comply with

the Commission's E-911 Phase I requirements.

Vodafone AirTouch PIc, the parent corporation of AirTouch, is a global wireless
communications company with interests in domestic and foreign cellular, paging, personal
communications services, satellite and other operations.

2 See Public Notice, Wireless Telecommunications Bureau Requests Comment on Wireless
E911 Report Filed by CTIA, PCIA, APCD, NENA, and NASNA on August 9,1999, CC Docket
No. 94-102, DA 99-1627 (WTB reI. Aug. 16, 1999) ("Public Notice"); Public Notice,
Commission Seeks to Facilitate Wireless £911 Implementation and Requests a Report, CC
Docket No. 94-102, FCC 99-132 (reI. June 9, 1999) ("June 9th Public Notice").
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While the Report discusses certain problems that carriers and PSAPs have

encountered in deploying Phase I service, AirTouch submits that, notwithstanding the difficulties

that have arisen, the Commission's rules are largely working as intended. Therefore, and as

discussed herein, while AirTouch urges the Commission to clarify certain matters, the E-911 cost

recovery rules should generally be affirmed.

BACKGROUND/INTRODUCTION

The Commission states that "[i]mplementation of Phase I of our E911 rules has

not occurred as anticipated by the timetable in the rules" and cites two issues in particular, cost

recovery mechanisms and choice of Phase I transmission technologies as possibly "causing

delays in E911 implementation."3 The Commission initially sought comment from the parties to

the initial Consensus Agreement on "additional information that will help the Commission speed

E911 implementation"4 and has now invited public comment to "address the positions and issues

presented in the report ...."5

The Commission determined at the outset of this proceeding that it needed to act

"to ensure that, over time, mobile radio service users on the public switched telephone network

have the same level of access to 911 emergency services as wireline callers."6 Further, the need

3

4

June 9th Public Notice at 1.

Id. (emphasis added).

Public Notice at 2.

6 See Revision ofthe Commission's Rules to Ensure Compatibility with Enhanced 911
Emergency Calling Systems, Notice ofProposed Rulemaking, CC Docket No. 94-102, 9 FCC
Rcd. 6170, 6176 (1994) (emphasis added).
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for a cost recovery mechanism, due to the significant costs expected for E-911 implementation

was acknowledged by all parties, including carriers and public safety organizations.7 The

Commission's E-911 Phase I rules attempted to strike an appropriate balance in this area. The

decision as to whether E-911 is to be implemented in a particular market was determined to

ultimately be an issue for state and local governments to resolve by (1) upgrading the PSAP

networks as necessary, and (2) implementing a cost recovery mechanism. Once these measures

are implemented, carriers in tum are required to implement Phase I capabilities.

As AirTouch discusses herein, this regulatory "bargain" is appropriate and is

working, albeit more slowly than the Commission anticipated. The legislative and

contractual/administrative issues that have slowed the deployment of Phase I service are, in fact,

being resolved, and the current cost recovery approach should be maintained to facilitate

continued cooperation between carriers and PSAPs. The current rules provide for an equitable

allocation ofE-911 implementation costs and burdens and, importantly, give carriers and PSAPs

incentive to work together to craft and advocate mutually beneficial cost recovery mechanisms

before state legislatures.

While AirTouch supports Commission clarification of some aspects of its E-911

rules, eliminating the cost recovery requirement will eviscerate the progress that carriers and

PSAPs have already made toward E-911 implementation. Further, such an outcome would in

7 Revision ofthe Commission's Rules to Ensure Compatibility with Enhanced 911
Emergency Calling Systems, First Report and Order and Further Notice ofProposed
Rulemaking, CC Docket No. 94-102,11 FCC Rcd. 18676,18719-722 (1996) ("E-911 First
Report and Order").
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fact undermine the Commission's objective in this proceeding by delaying the widespread

availability of£-911 services.

DISCUSSION

I. PHASE I IMPLEMENTATION IS PROGRESSING WHERE STATES HAVE
MET THE E-911 COST RECOVERY AND PSAP CAPABILITY CONDITIONS

In the Public Notice initiating the Report, the Commission posits that "action with

respect to two key implementation questions" -- cost recovery mechanisms and choice of Phase I

transmission technologies -- "could expedite the pace of Phase I implementation" and that these

issues "may be causing delays in £911 implementation."g AirTouch respectfully submits that the

limited availability of Phase I services to consumers in some areas, to date, does not warrant the

conclusion that the Commission's Phase I rules have failed. Indeed, such a conclusion grossly

oversimplifies the £-911 implementation process.

A. Phase I Implementation -- An Overview

As the Report explains, legislative efforts to derive a cost recovery mechanism

often are time-consuming.9 Also, while the Commission premised its expectations for the timing

of Phase I deployment in part on the assumption "that it is currently feasible to comply with the

Phase I requirements based on the current wireline E91l network, without incurring substantial

g June 9th Public Notice at 1. The Commission also asserts "that, in some cases, Phase I
services are not being provided even where the two conditions in our £-911 rules would appear
to be met to require implementation." Id. at 2. Obviously, the Commission should (and can)
pursue enforcement actions where evidence demonstrates its requirements are not met.

9 Report at 4, 9.
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upgrades either to LEC networks or to PSAP equipment,"10 as the Report indicates, there remain

issues that must be resolved by LECs and PSAPs -- independent of actions undertaken by CMRS

carriers -- for Phase I to be implemented more widely.ll Moreover, independent ofwhether a

cost recovery mechanism has been implemented, Phase I implementation requires negotiation

and cooperation between CMRS providers and PSAPs over a variety of contractual,

administrative and technical issues.

While implementation of carriers' E-911 capabilities is driven largely by

Commission regulation and vendor availability, whether a PSAP implements these capabilities is

governed and financed primarily by state and local legislative actions. 12 Thus, simply due to the

parties involved in E-911 deployment, the process necessarily requires long-term political,

technical, contractual and administrative cooperation between carriers and state and local

government agencies. With this backdrop, AirTouch submits that the record submitted in

response to the Report will reflect that considerable progress has been made in the essential (but

less visible) contractual negotiation, legislative advocacy and other time-consuming

administrative activities underlying Phase I implementation. These efforts have been

constructive and Phase I implementation is now proceeding with greater efficiency and

effectiveness throughout the country.

10 Revision ofthe Commission's Rules to Ensure Compatibility with Enhanced 911
Emergency Calling Systems, Memorandum Opinion and Order, CC Docket No. 94-102, 12 FCC
Red. at 22717 ~ 107 (1997) ("E-911 Reconsideration Order") (emphasis added).

See Report at 15-16.

12 See id. at 11 ("PSAPs often need money to prepare for wireless E9-1-1 Phase I
implementation.").
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1. Deriving a Cost Recovery Mechanism Necessarily Requires
Negotiation and Legislative Action

Deriving a reasonable cost recovery mechanism is necessarily a complicated

process. It involves the transfer of sensitive technical and pricing data from carriers to state and

local governments, and states have not always been able to ensure that such information will

remain confidential. It also requires coordination between competing CMRS carriers and, in

many instances, multiple state and local agencies. Thus, as indicated in the Report, simply the

number of entities that may be parties to these negotiations inevitably complicates the

development of cost recovery mechanisms and the resolution of technical and administrative

issues. I3 Additionally, given that carriers and PSAPs typically are drawing reimbursement from

the same "pot" of revenues collected from E-911 surcharges collected from wireless subscribers,

resolution of important accounting issues as to eligible carrier and PSAP reimbursement costs

can be challenging. AirTouch's experience is that, notwithstanding these difficulties, resolution

of these matters is generally occurring over time.

Further complicating matters is that state legislative action is typically required to

provide for both carrier and PSAP cost recovery. 14 AirTouch has actively cooperated with local

officials to advocate cost recovery mechanisms before state legislatures. This process alone

takes time. Legislatures are, by design, deliberative bodies directly accountable to voters and

where, as here, public funds are at issue legislative action can be difficult to accomplish. State

legislators must balance funding for E-911 with other revenue and budgetary priorities and, in

13

14

Id. at 7-8.

See id. at 4.
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numerous instances, state officials have affirmatively decided that Phase I implementation can

wait. 15 Moreover, many state legislatures are in session for only a limited period during the year.

However, to the extent that relevant state or local legislative authorities have not enacted cost

recovery mechanisms in a particular state or market, this is due not to the operation of the

Commission's Phase I rules, or to the legitimacy of the cost recovery mechanism, but rather is

due to the necessary complications ofthe legislative and contractual negotiation processes.

Eliminating carrier cost recovery, in favor of a "bill and keep" system as APCO

proposes, does not eliminate PSAPs' public funding needs for E911 implementation purposes. 16

Indeed, a bill and keep system could give some carriers a perverse incentive to undermine

legislative efforts to provide funding mechanisms for PSAPS. 17 In contrast, under the current

rules, carriers have the incentive to cooperate with state and local officials and provide

constructive input into the legislative process to help implement E-911 cost recovery

mechanisms and deploy Phase I services.

15 In Hawaii, for example, cost recovery legislation was vetoed by the Governor. In Idaho,
legislation was introduced, but carriers were unable to persuade legislators that the legislation
should be enacted. Even where statewide legislation has not been enacted, however, AirTouch
has cooperated with PSAPs when possible. In Arizona, for example, which has not adopted a
statewide cost recovery mechanism, AirTouch and a PSAP in Pima County that was able to
obtain Phase I funding have made significant progress toward Phase I implementation, including
a successful effort to work around problems associated with operational changes in the
underlying ILEC's network.

16 See APCO Statement at 4-5.

17 See E-911 Report and Order, 11 FCC Rcd. at 18721 (noting one party's contention that a
cost recovery requirement "may provide [certain] cellular carriers the incentive they need to stop
undermining attempts to obtain funding for 911 wireless service at the state and 10callevel.").
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As discussed herein, AirTouch's experience in a number of states, particularly

Indiana and Oregon, demonstrates that the current rules have succeeded in this regard by keeping

carriers, PSAPs and other state and local officials at the bargaining table. Indeed, even where

state legislatures in AirTouch markets have not begun consideration of Phase I cost recovery

mechanisms (such as in Kansas), AirTouch is separately working with local government

associations to address the issue and jointly present constructive legislative proposals to the

respective state legislatures. In sum, eliminating the cost recovery mechanism requirement will

hinder -- not expedite -- E911 deployment and will create considerable uncertainty for PSAPs

and carriers as to whether or to what extent E911 costs can be recovered. This outcome will

disserve the public interest.

2. Phase I Implementation Also Necessarily Requires Resolution of
Contracting and Administrative Matters to Implement Cost Recovery
and Deploy Phase I Technology

To confirm, where states have implemented cost recovery mechanisms, there

remain separate contracting and administrative matters that must be resolved between carriers,

PSAPs and other state agencies in order for Phase I deployment to proceed. Further, some states,

such as Colorado and Georgia, have left considerable discretion regarding cost recovery matters

to local PSAPs. Contracting and administrative issues are particularly acute in those states

because negotiations are required between every covered CMRS carrier and every PSAP over a

broad variety of cost recovery matters. Not surprisingly, concerns have also arisen regarding the

PSAPs' treatment of individual carriers' cost and pricing data. Nondisclosure agreements thus

are often required, which necessarily adds to the timing of carriers' and PSAPs' discussions.
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AirTouch's experience indicates that these difficulties are overcome through

carrier-PSAP negotiation. Initial E-911 deployment efforts, including AirTouch's have been

slower than hoped for a variety of reasons. There is invariably a "learning curve" for carriers and

state and local agencies when dealing with technically complicated matters such as Phase L I8

Moreover, the actions necessary for such cooperation, ranging from substantive issues involving

carriers' and PSAPs' efforts to educate one another regarding their respective networks'

capabilities, to more mundane (yet essential) actions such as scheduling meetings, take time -­

particularly when carriers must negotiate and coordinate with a number of individual PSAPs in

any given state. Through this process, however, the parties come to recognize and resolve

implementation issues, and to understand contractual issues that may arise. Over time, as

technical issues are better understood and contractual issues involving accounting and

administrative matters resolved, the Phase I implementation process speeds up significantly.

The Report highlights a number of measures underscoring how these collaborative

efforts are providing Phase I deployment with some momentum. As the Report notes, NENA

has developed materials and templates for the public safety community. 19 There are numerous

legislative models for E-911 cost recovery legislation.20 AirTouch, moreover, has developed a

model carrier-PSAP contract based on its own experience which, in many instances, has

significantly simplified and expedited the negotiation process. Now, in fact, in some cases, the

18

19

20

See Report at 8-9.

Id. at 6.

Id. at 4; see discussion infra at Sections I-A.
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negotiation period between PSAP and carrier has been reduced to a matter of days.21 Again, the

negotiation process has built upon earlier efforts undertaken by carriers and PSAPs, and is now

simpler, quicker, and better facilitating the deploYment of Phase 1.

Elimination of the cost recovery mechanism requirement does not eliminate the

need for carriers and PSAPs to work out these technical and administrative matters. Indeed, a

radical revision of the Commission's cost recovery rules would instead add considerable

uncertainty to these negotiations. AirTouch submits that such uncertainty will slow down -- if

not reverse -- progress that has already been made and would undermine the Commission's

objective of expediting Phase I deploYment.

B. Where States Have Met the E-911 Requirements, AirTouch Has Made
Significant Progress in Phase I Implementation

While acknowledging in its separate statement to the Report that "some states

may be able to act expeditiously and adopt reasonable and workable cost-recovery procedures,"

APCO asserts that "the requirement that there be a cost-recovery mechanism for carriers' costs

has added substantial delay to wireless E9-l-l deploYment."22 APCO is arguing, in essence, that

because it is too difficult for state agencies and PSAPs to comply with the cost recovery

requirement, it should be eliminated. AirTouch's experience, however, is that carriers and the

relevant state and local authorities have been able to resolve or are actively working to resolve

the related issues of cost recovery implementation and technology choice.

21

22

See Attachment A.

APCO Statement at 3-4.
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1. Phase I Implementation In Colorado and Georgia Demonstrates that
the Commission's Rules Work Even When a State's Cost Recovery
Mechanism Has Serious Inefficiencies

AirTouch provides cellular service in 19 states, many of which have made

considerable progress toward widespread Phase I implementation and deployment. For example,

AirTouch has made considerable progress in implementing Phase I in Colorado, turning up

Phase I service in 9-10 counties, covering 75% of its service area in that state. Colorado's cost

recovery mechanism, however, is not uniform and allows Colorado counties to collect surcharges

up to $0.70 per month per subscriber; today, surcharges vary from county to county, ranging

from $0.25 to $0.70.

Colorado's cost recovery mechanism, which delegates considerable authority to

local jurisdictions, imposes considerably more transactional costs and delays on carriers than

states which have adopted a centralized cost recovery mechanism. Multiple carriers must

negotiate with multiple PSAPs, as the terms of cost recovery in one county do not govern those

in another. Thus, issues involving accounting and cost categories, once satisfactorily resolved in

one county, may have to be negotiated "from scratch" in another. AirTouch has had similar

experiences in Georgia, which also has no centralized system and allows PSAP authorities to

collect surcharges of up to $1.00.

Because of Colorado's and Georgia's fragmented cost recovery system, disputes

over cost categories have slowed Phase I deployment in comparison to other states. In Colorado,

moreover, some PSAPs have been reluctant to reimburse carrier costs. Even under these

circumstances, however, which can be exasperating for both carriers and PSAPs, Phase I has

been and is being successfully deployed. Again, difficulty in implementing cost recovery is not
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tantamount to the failure of the Commission's cost recovery rules and such difficulties do not

warrant eliminating the cost recovery requirement.

2. Oregon and Indiana Demonstrate that Phase I Implementation Will
be Most Successful When Characterized by Cost Recovery, Liability
and Centralized Administration

There are other states in which AirTouch has made significant progress toward

Phase I implementation that have enacted effective cost recovery mechanisms. An example of

such a state is Oregon, in which AirTouch anticipates initiating Phase I service within a few

weeks. Since October 1995, CMRS subscribers in Oregon have paid a $0.75 per month

surcharge, equal to the surcharge paid by wireline customers, for purposes of 911

implementation. Oregon Emergency Management works with PSAPs statewide on E9ll

implementation matters, but administers the funds on a centralized basis. Oregon has also

adopted liability protection for wireless 911 services akin to that provided for wireline carriers.

Oregon's program is noteworthy for a number of reasons. Oregon legislators

several years ago affirmatively determined that E-9l1 deployment would be in their constituents'

best interests, and enacted cost recovery mechanisms for that purpose. Moreover, Oregon has

adopted a statewide, centralized mechanism for cost recovery and E-9ll implementation, thus

avoiding a balkanization of cost recovery mechanisms on a PSAP-by-PSAP basis. To date, it is

largely contractual issues that have delayed AirTouch's Phase I implementation in Oregon, but

these have largely now been resolved.

Indiana has also made significant progress toward Phase I implementation.

Indiana has enacted a $0.65 per month per subscriber E9ll surcharge beginning May 1, 1998-

a minimum of $0.25 of which amount is to be used for carrier reimbursement. Like Oregon,
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Indiana has adopted a centralized system for the administration of cost recovery, and has

established a Wireless Enhanced 911 Advisory Board for administration purposes. AirTouch has

made significant progress in Indiana toward resolving contractual matters and continues to make

necessary progress toward Phase I implementation.23

3. State or PSAP Efforts to Impose Technology Choices on Carriers
Hinders Phase I Deployment

In the £-911 Report and Order, the Commission agreed with concerns expressed

by carriers, as well as state and local public safety organizations, that intrastate E-9l1 regulation

may undermine "the achievement of various inseverable, nationwide aspects ofE911 operations,

including: (1) ubiquitous E911 operational compatibility; (2) the avoidance of state-by-state

technical and operational requirements that would burden equipment manufacturers and carriers;

and (3) the averting of confusion by end users, especially roamers, who are attempting to contact

emergency service providers."24 The efforts by some PSAPs and state agencies to impose

particular technology choices on carriers underscore the continued validity of this concern, which

is particularly acute for large regional carriers like AirTouch.

23 This is not to say that disagreements relating to cost recovery have not arisen in Indiana.
Specifically, carriers generally believe that the $0.25 per subscriber is insufficient to meet
carriers' costs, and disagree with that the Board's interpretation of state law that carriers'
recovery is capped at $0.31 per subscriber per month. These differences have not hindered the
deployment of Phase I in Indiana, however, and carriers and the Board have continued to have
constructive deliberations regarding cost recovery issues. See Indiana Wireless Enhanced 911
Advisory Board, Ex Parte Presentation in CC Docket No. 94-102, filed Sept. 1, 1999, at 4
("Indiana's cost recovery mechanism has to date worked as designed.").

24 11 FCC Rcd. at 18730.
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Phase I solutions are most reliable and cost-effective when implemented on a

carrier-wide basis. Not surprisingly, then, AirTouch's experience is that Phase I is implemented

most effectively when technology choice is left to carriers. Otherwise, carriers are subject to the

possibility of an inefficient and costly patchwork of technologies; at a minimum, carrier-PSAP

negotiations are delayed, with no corresponding public benefit.

In Minnesota, for example, the state's insistence on a particular technology

delayed Phase I implementation for a considerable period of time. Due to concern for the cost of

SS7 upgrades for PSAPs, state authorities insisted that carriers utilize a Feature Group D class of

service with a wireless interface device for both CAS and NCAS signaling formats. While the

state backed away from this position to some extent in April 1999, technical specifications for

the system effectively continued to promote Feature Group D. While AirTouch is hopeful that

these issues have now been resolved, the state, in effect, requested that carriers ')ury-rig" their

networks to accommodate PSAPs' outmoded equipment. AirTouch submits that this outcome

was not what the Commission envisioned when it afforded "carriers and Government officials

the freedom to develop innovative cost recovery solutions tailored to local conditions and

needs."25

A regulatory regime in which carriers are effectively required to implement

different E-911 solutions on a county-by-county or state-by-state basis runs counter not only to

the Commission's intent in promoting E-911 service, but to the realities ofwireless network

25 £-911 Reconsideration Order, 12 FCC Rcd. at 22734-35.
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procurement and to effective, reliable deployment. The Commission should therefore clarify that

PSAPs and state agencies may not impose E-911 transmission technologies on carriers.

C. The Commission Should Generally Leave its Phase I Rules Intact, with Some
Important Specific Clarifications

Based on its Phase I deployment experience in numerous markets with different

state and local cost recovery mechanisms, AirTouch generally believes that the Commission's E-

911 rules are working, although more slowly than the Commission anticipated, in deploying

Phase I service. There are certain steps that the Commission should -- and should not -- take to

resolve issues that have arisen between carriers and state and local legislators and officials and to

further facilitate Phase I deployment.26

1. The Commission Should Not Eliminate the E911 Cost Recovery
Requirement for Phase I

As indicated previously, the Commission should retain its existing E-911 cost

recovery requirement. The original basis for the rule -- the anticipated costs ofE-911

implementation -- remains valid today.27 Carriers still have sizeable costs as well as a need to

recover such costs. Moreover, the record of collaboration between carriers and state and local

governments to date indicates that the cost recovery requirement is not an unreasonable obstacle

to Phase I deployment. There is no basis in AirTouch's experience for concluding that the cost

26 In addition to the accommodations set forth below, AirTouch agrees with the Report's
conclusion that liability protection will help facilitate the deployment ofPhase I service.
AirTouch supports S.800, which has passed both houses of Congress, and may resolve this issue
independently from Commission action.

27 See supra note 7 and accompanying text.
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recovery requirement only "hinders" Phase I deploYment; ultimately, cost recovery facilitates

the collaboration between carriers and PSAPs necessary to successfully deploy Phase I services.

Indeed, as NENA states, eliminating the current rule in favor of a "bill and keep"

approach would eliminate important cooperative efforts between carriers and PSAPS.28 In tum,

this will hinder, not advance, the widespread deployment of Phase I service. As NENA explains:

[T]he introduction of this new approach will seriously jeopardize the
successful arrangements that are currently in place to provide cost
recovery. . .. Introducing a bill and keep scheme retroactively to these
jurisdictions will likely create disputes regarding funds already collected,
and place the wireless carrier and PSAPs in the position of reworking
difficult agreements that are already in place.29

Furthermore, the mere perception that the Commission is considering eliminating the cost

recovery requirement may undermine parties' incentives to negotiate cost recovery mechanisms

and implement Phase I Solutions.30 Thus, rather than focusing on what should be the task at

hand, PSAPs and state legislatures may instead have "one eye" looking for the Commission to

absolve them of this obligation. Advances made in Phase I deploYment to date will be for

naught, and PSAPs and state and local agencies will lose carriers as allies in their efforts to

secure funding for necessary PSAP upgrades. This would seriously disserve public safety.

28 See NENA Statement at 2.

29 See id. at 2. NASNA also opposes modifying the current rules regarding cost recovery.
See NASNA Statement at 1.

30 See CTIA Statement at 1-2 ("Commission inquiry ... risks freezing the ongoing efforts
throughout the Nation which are focused on delivering Phase I capabilities to the public, and
even risks undoing funding agreements that already have been successfully negotiated.").
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The Commission should also reject arguments made by state and local authorities

in Washington, as described in the King County E9ll Program comments, that cost recovery in

that state should not include the costs of ANI. 31 As King County explains, Washington state law

"requires wireless carriers to provide ANI to the PSAPs at no COSt."32 Under the Commission's

rules, however, cost recovery is a prerequisite to providing ANI. The state requirement plainly

conflicts with the Commission's rules. The Commission has already concluded that "state

actions that are incompatible with the policies and rules adopted in this [First Report and Order]

are subject to preemption."33 The Washington state law is thus subject to preemption.

State and local government authorities in Washington argue essentially that

because the state's "E9ll wireless excise tax was established at half the rate of the wireline tax

rate, in exchange for the provision ofANI at no cost" the state has established a funding

mechanism for ANI.34 This argument is internally inconsistent, and contrary to the Washington

statute itself. In fact, the E9ll tax in Washington was designed for counties' PSAP costs, not

carrier cost recovery. Funding for E9ll service in Washington has gone solely to PSAPs.

Indeed, AirTouch, which is one of the two carriers cited in King County's comments as currently

providing ANI, has not recovered any of its ANI deployment costs for Washington. The

counties' arguments should be rejected.

31

32

33

34

King County Comments at 3.

Id. at 2.

£911 First Report and Order, 11 FCC Rcd. at l8730,-r 104.

King County Comments at 3 (emphasis added).
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2. The Commission Should Clarify that Carriers -- not PSAPs -- May
Choose Their Own Phase I Technology Solution and Vendor

As the Commission has acknowledged, and as AirTouch's experience in

Minnesota illustrates, disputes over Phase I transmission technologies may hinder the resolution

of cost recovery and technical issues and slow the deployment of Phase I service. The

Commission has appropriately concluded that it is "reasonable that carriers may want to choose

one technology for the transmission of their Phase I data in order to take into account a

systemwide application in the interest of cost efficiency and effectiveness."35 The Commission

juxtaposes carriers' interests with the PSAP's need to "take into account its own individual

system, which is made up of both wireline and wireless networks, and the public funds on which

the system depends."36

This concern, however, does not warrant authorizing PSAPs to impose technology

choices on carriers. Through the industry standards process, and as field trials have

demonstrated, concerns for PSAP interoperability have largely been addressed.37 To the extent

that legislators are unwilling to fund the PSAPs' and carriers' upgrades, the Commission's rules

have appropriately left this issue to the discretion of state and local governments for ultimate

resolution.

APCO, however, asserts that carriers "have little or no incentive to select the most

cost-effective approach" and have gold-plating incentives "to avoid or delay compliance [by]

35

36

37

June 9th Public Notice at 6.

Id.

See AT&T Comments at 3-4 (citing Los Angeles field trial).
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propos[ing] a location technology with projected costs that far exceed the available cost-recovery

funds" or, where a cost recovery mechanism involves creation of a common pool of revenues, "to

maximize their costs ... if only to deny any advantage to their competitors."38 In reality, carriers

instead have the incentive to implement reliable, cost-effective and system-wide Phase I

solutions -- a fact to which AirTouch's experience attests. Further, to the extent that a PSAP or

state agency believes that a carrier should not recover certain costs, it is AirTouch's experience

that these differences are generally resolved in the negotiation process when designing and

administering a cost recovery mechanism. Moreover, PSAPs are able to evaluate the legitimacy

of carrier reimbursement requests and can deal with any abuses presented.

In addition, the fact that several states have successfully adopted cost recovery

mechanisms without attempting to impose a particular transmission technology on carriers also

indicates that "gold-plating" is not a big problem. In fact, carriers have only a small number of

vendors from which to choose their Phase I technologies and, for the efficiency reasons cited by

the Commission, generally opt for a system-wide solution with one vendor. APCO has

overstated the extent to which carriers "pick and choose" particular technologies for purpose of

avoiding Phase I obligations. Again, carriers are instead seeking effective, reliable and economic

Phase I solutions.

For these reasons, AirTouch agrees with AT&T that "[i]findividual PSAPs are

allowed to force CMRS providers to conform to the PSAP's technology choice, the result will be

the 'balkanization' ofwireless 911 systems, rather than the development of seamless national

38 APCO Statement at 3.
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system that the Commission has envisioned."39 The Commission should therefore confirm that

CMRS carriers have the right to select their own E-911 technology.

3. The Commission Should Facilitate Collaboration by Addressing
Antitrust and Confidentiality Concerns that Have Arisen Between
Carriers and PSAPs

The Report appropriately notes that carriers "are limited in their ability to discuss

and decide on matters affecting E9-1-1 implementation due to antitrust concerns."40 AirTouch

agrees that to the extent that the Commission has authority to address these concerns "by virtue

of its exclusive jurisdiction over mobile service spectrum management 'to promote the safety of

life and property,'" it should do SO.41

The Commission also should clarify that "reasonable and lawful" cost recovery

mechanisms do not require the public disclosure ofproprietary cost and technical data. The

Commission has previously clarified that E911 funding mechanisms "should recognize E911

costs in a reasonable and lawful way" and should overall "be reasonable and lawful."42 A cost

recovery mechanism or process that requires the disclosure of an individual's carrier's

proprietary information to other carriers is not reasonable The Commission should clarify that a

government entity charged with E-911 implementation may not require disclosure of an

individual carrier's proprietary information unless that entity has adopted procedures or

39

40

41

AT&T Comments at 5.

Report at 14-15.

See id.

42 Revision ofthe Commission's Rules to Ensure Compatibility with Enhanced 911
Emergency Calling Systems, Declaratory Ruling, CC Docket No. 94-102, DA 98-2572, ~~ 23-24
(Wireless Telecom. Bur. reI. Dec. 18, 1998).
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protective agreements to ensure that such information is not disclosed to other carriers or the

public.43

Such clarification would expedite Phase I negotiations by facilitating

nondisclosure agreements between carriers and state and local government entities. Indeed,

AirTouch's experience is that where states and localities enter into nondisclosure agreements

with carriers, the parties are better able to negotiate cost recovery mechanisms and resolve

technical!administrative issues.44

43 See Numbering Resource Optimization, Notice ofProposed Rulemaking, CC Docket No.
99-200, FCC 99-122 (reI. June 2, 1999) (NANC recommendation "that states may obtain
carrier-specific [utilization] data only in states where a legally enforceable confidentiality
agreement is in place"); Implementation ofSections ofthe Cable Television Consumer
Protection and Competition Act of1992: Rate Regulation Buy-Through Prohibition, Third Order
on Reconsideration, 9 FCC Rcd 4316,,-r 78 n.42 (1994).

44 In this regard, King County asserts that carriers' "inability and/or unwillingness ... to
share actual cost data for providing Phase I service" is a "major factor which has caused delays"
in implementing a cost recovery mechanism. King County Comments at 3-4. AirTouch, which
provides cellular service in King County, has had constructive negotiations with King County
regarding Phase I deployment and has provided cost data -- notwithstanding the difficulties the
parties have had in implementing a statewide funding mechanism. AirTouch also acknowledges
the County's efforts in advocating a comprehensive E-911 cost recovery mechanism at the state
level. Nevertheless, AirTouch notes that legislative efforts were also unsuccessful because of
some counties' concern for their share of E-911 funding.



22

CONCLUSION

For the foregoing reasons, the Commission should reaffinn the current E-911 cost

recovery rules and make the clarifications discussed above regarding carriers' technology

choices, antitrust issues, and treatment of proprietary data.

Respectfully submitted,

AIRToUCH COMMUNICAnONS, INC.

By£acr&;/~
Pamela J. Riley ,
David A. Gross
1818 N Street, NW
Suite 800
Washington, DC 20036
(202) 783-4141

Its Attorneys

September 14, 1999



AJRTOUCH COMMUNICATIONS, INC.

E911 PHASE I • SERVICE ORDER FORM

-.' _l _ I ;Y,:.·, .-
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ATTACHMENT A

Order No.

Carrier Notification
AirTouch Cellular, Inc.
3350 161stAve. SE
Bellevue, WA 98009
Attention: Legal Dej:1artment

Carner Contact - 24x7x365
Name: XYPOINT Corporation
Telephone Number 1-800-959-3749'
Fax Number: 206-674-1080

Monthly Rate: $ per Carrier subscriber in PSAP Service Jurisdictlon
~ox: $

~---monthly data fee: $------
Payment terms on Invoice Monthly payment begIns on Deployment Date of.

..C'~~":~:~~~~!l5~. . '_'_"'_ . _ .. . . _. ._ .. -. '. _ _ _. __ ~

Ordered by:
Type of Entity;

(I.e., PSAP Jurisdiction, Governmental Agency)

Address:

Customer Contact - 24x7x365
Name:

Telephone NUmber:_,----------i
Fax Number:

Clly:
State: ___-Zip code

Customer Billing address:

PSAP Service Jurisdictions: FIPS:

Customer Notification

Attention:

The parties will use their best efforts to meet testIng,snd implementation schedule developed upon mutual agntement.

Customer's Representations and WarrantIes:
Customer is legally authorized to subscribe to enhanced 911 service, to enter into this Service Agreement and agrees to
its terms and conditions.

Agreed and Accepted:
Signed:

By:

Title:

Date:

Customer name

(print name)



Scn>icc Description: Cmicr s!WI provide 5911 Pba&e I ServIce ("'ScMcc' lO
lind fOl'the sole benefil orCustomer. in compliance wit1'l Phase I oCthe FCC
Order in Dockel94·10~, but only in &UCh portions ofrsAP Sc:n-ice luris4ietions,
identified on this Form, that Canier operates its wire1cJs KTVice, Such Service
shall be provided pursuant to FUl'lctional Specifications set forth in the Ca/Tier's.
or iLS subcontractor's, ~ed\.lros. A copy or f\lt\etiollA1 Spccificati011li wilt be
provid«lto Customer u pan oCthe lCstil'lg and irnplemcntalioll process.

RespolUlbHlties ofCusto",er: Custom=t shall:
1. Have ",Ie responsibility to ~swer,1'CiJIOnd 10, Il'AnSfer, tcnninate or

otherw\$e handle C911 telephone calls, lO dlspall:h or arrange to dis})alCh
¢mCfgency services.

~. Furnish Climer, at CU$tomcr's expense, all technical matter, data and
informatiol'l as determined by Clltrier to be neces&&ry under this
Agreement.

3. Provide acCC&s 10 CUSLomer's prcmi5Q, as needed by Carrier or ils
wbcontractors.

4. PIlY Camer for its costs to provide Service to Customer.

Mutual ObllgaUoRll: The pllTlies l\gI'CC l£l keep confidential aile! not use or
disclose any confidenlilll infomw.tion provided undor this Agreemenc, including
but nOllil'l\ited to customer counts. maps, cell sitc&. netwol1c cOl\figuration eu:.

Arbitration: In the event:1 diipute between the ~cs mllC& out oftbls
Agreement, die parties shal1mcclllnd nesotiate in good l'ailh CO attempt to
resolve such dispute. In the event such dispute is not fWOlved within thin)' (30)
alencUu' day6 ora wriuen noti~, the dispuLe shall be resolved by mmdl\toty
llrbitration in accordance with the AAA arbitration niles Ind proce4IllU, except
to me extent such rules and procedures are amended or c:onflict with the
provisions of lhis Agreement The cost of arbitration. including che fcC$ md
C:JC.pensell o(thc arbitrator. ShOlIl be sb:ircd cquilly by che partics unless the
l\tbitration aWlird provides otherwisc. Each pany shall beAr thc cod of preparins
and presenting ilS casco The parties agree that this provisiOl'\ and Che ll'bi1rator's
authority to granc relief, shall be subject to the Fcdcn.l Arbitr.ltioo Act, 9 USC 1·
16 e\ seq ("USAA'j, the provisions of thisA~t and the ABAlAAA Code
of Ethies for Arbitr:llOrs in Conuncrcial Dispu~. The panics agree th:Lt lhe
lIrbitn\tor Shall have no po_r or a.uthority l£l make a""lrds or iswc order oCan)'
kind, except as cltpres$ly pennitted by this Agreement, and in no event shall the
arbitrator have the 1Iluhotity to make an award dlat provides (or punitive or
exc:mplOlI)' dllmages. The arbitl'lltor's docisiotUI shalt Collow the plain meaning of
the relevant documents, al'ld shall be final and binding. The award rna)' be
confirmed and enforced il1l1.ny court oC competent jurisdiction. All po$l~wa1'd
proceedings shall be govc;mcd by the USAA.

Tum: This Agrcc:tnent is effectivo on the date o(CU$tomor's sipaturc to thi&
Form ("Effectivc Date') l\l\d s1l311 remain in effecc for three (3) yean; begil1ltlns
on the Effective Date ("Initial Tenn"). This Agrcem::nt Iihallautomatically
nmew for S\lccc6Jivc: onc (1) )'eu terms ("Sub&c:quertt Term") unless written
l1ot{cc of tennination i, given 10 the other party not less than one hundred twenty
(120) dly. prior 10 the expiration ofACh Subsequent Tcnn. This Aareement
may be superseded in the evenl the parties enter into a Phase I E9·1.1
ASfeemcnt or In agreemenl for new or upgraded services.

Limitation orLiabiUty aad lademnltlcadoa:

1. Umil.ltion or Liability. In addiuon to rolCl8.!lC, indemnification and hold
hannlC&5 provisiops, lUId any ocher limitations ofliabl1ity let fDrth elsewhere in
this A8tccment, and nol by way oClimitinp; Of otherwise affecting the validity or
enforcement ofsuch provisiol\$, U1e parties agree dlat ClUTier's &nd its
subcontractor's liability under this Agr=ment is limited as &c:t forth below~

L Liability Umitcd by Law. CArrIer and its subconlraClOr$ are
providing Service l)ursuant to allliJnitlLtions of liability that may be provided
under IIppliublc law,

b. Facilities l\l\d Bquipment. Carrier ond i" subcontlEtonl shall have
no liability to CusLomer in the event clum3e5 in My ofCarrier'. or
subcontractors' f;u:iliti~, opcntions, equipment, proccdun:s, ot Service rencler
obsolete IIny cquiplTlCnt or soL\ware used by Customer in conjunction with the
use of Service: require modifiClltion or alterlltion of sUf;h equipment or lO!\wIlrc:
01 otherwise at'fe(f lhll penOrmlU1Q; or such equipment or lOf\ware.

c. Additional L.imitations. In addition to limita1ions oCliability
provj<1cd by applicable law, the panies IlgtU that Carrier and ics subcontractors
shall not be liable fot;l,1\Y damages in a civil aetion for death or injut)' to persons,
or damage to Pf'OrcrtY resulting from an act ofomissiOl'\ ofCarrier or any
$ubcontractor. or from the installation, opc:Rtion, maintenance, removal,
prcsc:tlce, r;ol'ldltion, or Ulic or1111 or MY portion ofScrvic:e, or Ctom JnY crrOI'l.

interruptions, dere(!s. falturas or malfun~ons(If Service or In)' part theRof,
unlcu the act or omi$siaft causing death, in,iut)' Of lhmages constitulClli willful Of
wanlOn mi$Conduct by Cl\lTicr Dr ill subcontnKtor in connoction with
developing, adoptins, implemcntins. maintaining, or opcming the service.

d. No Third-PartY BeneficiaI}' RdaLionship or Liabllity Created,
Carrier offers Service to Cuslomer solely u an aid in Custon'\er's provision of
E911 Sc:l'vice. CJ,JTiCf"s provision ofService and tacilitias 10 Cuatomcr does not

create any relationship or ObUSlItion, din:c\ or indirect to Iny person Dr entity other
~an Customer.

2. ~llndemnity. To the extent allowed by Illw. the Customer will rclcIsc,
indemnify lind bold harmlcsa Carrier and itS subcontmelOrs (ineludil\S their
rcspc:ctlve dlrQ:ton. OfliCCl1i, cmploycca, and Igcnts) from and against any and all
claims. adiem, tosses. harm. COlts. damaaes, liabilities. infiingemcntli. iIIeglllilic:s,
mid el(penses (including. without limitation n:asonllble iaomeys' fees), wtIcthcr
ktlown or unknoWll, existinS or arising in the fUtu1'c:. relating to or uising au l of the
dclivCT)' And provision oedlc: E911 5ervicc dc:scn'bcd in this Apment, ;Inc for all
ac;ts or omi.ions uaociat.e<! with this Agreemettt or associakld with handling any
of B911 calls, and for any peri'onnance or non-porfonnancc of any obligalion
IIndcT dtill Agreement. Suc:p release and inclof\1llification applies fUlly &l'\d wilhout
OlCception to any and all of the followina typeI oC claims or actions: lott, breach of
contraCt" injuries, dcWi or loss 10 person or property; trespass; nliBuae of
proprietary or confidential inrOl'1l'MlUOn; invasion or privacy or other violation of
any priVIIC)' rights; violations of constitutional riahts; antitJU5t; dcf'acement of, or
damage to, eac:h other's~ except to the extent su~h clairm or actions arise
out ofgrossly negligent. wiltCui or wanton act! or omissions.

DISCLAIMER OF WARRANTIES EXCEPT MANUFACfURERS'
WARRANTIES: '1'H2 PARTIES ACKNOWLEDGE THATTffiS
AGREEMENT IS A CONTRACT FOR THE PROVISION OF SERVICES AND
'rHATANY oooDS PROVIDED HEREUNDER ARE ANCILLARY TO THE
PROVISION OF THE REQUES1'ED SERVICES. WITH THE SOLE
EXCePTION OF ANY EXPRESS WRI'ITEN MANUFACTURER'S
WARRANTY, WHtCH MAY 88 APPLICABLE TO PARTICULAR GOODS.
ALL GOODS ARB PROVIDED "AS IS". THB PARTIES AGRBB THAT THE
IMPUED WARRANTIES OF MER.cHANTlBILITYAND FITNESS FOR A
PARTICULAR PURPOSE AND ALLOntER WARRANTlllS, EXPRESS OR
1MP1.lED, ARE EXCLUDED FROM THIS TRANSACTION AND SH,o\U. NOT
APPLY TO ANY GOODS OR SERVICES PROVIDED. CARRIER AND ITS
S1JBCONTRACTORS 6XPRESSLY EXCl..TJDE AND DISCLAIM ANY AND
ALL WARRANTIES, GUARANTEES OR REPRESENTATIONS
WHATSOEVER, EXPRESS OR IMPUBD, oRAL, WlUiTBN OR
OTHERWlSE, RSLATED TO ANY EQUIPM5NT, FACILITiES, FEATURES.
REPAIR, MAINTENANCE, AND ANY AND ALL GOODS AND SERVICES
PROVIDED OR TO BE PR.OVIDED TO CUSTOMER BY CARR.lER OR ITS
SUBCONTRACOTRS, THBRB ARE NO WARRANTIES THAT EXTEND
BEYOND THE D'SSCRIPTION ON TIiB FACE HEREOF.

Independent Contrador. C.mer's relationship with Cuslomer under Ihis
Asrecmcnt i6 \hat ofan independent contraCtor.

lDterrllpttoDI ofServIce: Caniet's and illlubcontraCCOr's totalliabilily for
damaaes 10 Cuatomcr for service intcmlplions CO C\l.$tomcr sball be lImitad co a
refund ofcba:rtes paid for the period ofservicc intf:mJptiOI1. In no evenlshall
Carricr's or Its subcontractor's liability to Customer, resulting from Ihis
Apmmt, exceed the amount paiel by Custol'l'let. carrier md its subcon1l'8ctors
shall Dot be liable (of speoial, indirect or consequential damages arising out oror in
connection with the ServIce provided under this Agreement.

Dela)'/Faral MaJeate. Carrier shall exercise reasonable cffoIU In pcrfonning
seMCCI pursuant to this Agn:cnletU, but Carrier shal1110t be liable Cor any delays
I'CSIIllin. ft'om circumstances beyond its control. including actB of third paniC' and
aetsofGocL

AistgIlDlent. The PutiCll to this Agrc:cmcnt ma.y not assign my of their riShu nor
delegate 1ft)' of their obligations under this~t withoul the prior written
consent oftbc otbct' Party (which COIl5C1l1 shall ftOI bQ reasonably withhcld), except
1bat Carriermay lSIign illl riJhlS or doloptc its duti~ lnld« this Agreement CO any
ofits .mliatos, to the IiuM.Yina entitY in a rnerser or c;:onsolidation or to "
purehuer of substantially III ofthc 1IlI8C~of the b\l.$iflCSS l£l which this Agreement
n:laltll without CustoJncr's written consent All !be: tetrl\S an<1 provilions of this
Agreement "1m be binding upOn anel mure 10 the benefit ofand be enr~eablc by
the PWu and thc:iT respective pennitted luce:cssorsllUSignJ.

AmeodmtlltIModIftc:atloa. Any term oftltis Agrccmcnl may be amended llJId thc
observance ofany teRnS may be Mivod only with the written consent of the
paniea. Carrier ma), modifY this Agreemc:nt upon silCty (60) days wriUCn potice to
Customer, If d1cre is a change in an applicable law or ifCarTier should sell or
otherwise di6p01iC ofall or part orim wircleSS communications service lioense for
the provision ofwin:less c;:ommunication senrlee in any portion or the PSAP
Service 1urisdletions. Upon mch event, this Agreement may be modified only ~
appropriate CO reflect such disposition. Thill sbaIl include removal of the relevant
llfCll fto", this AgreeMent

Eatlre Acreemeat Notwitlu51lllldlns any amcndmcn"'modilica.tions herclo, litis
con&tilU= \he entire Agn:c:mcn\.

soairseneral 2/17199


